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Avoidable Brain Damage
And Medical Liability
by Robert L. Conason and Steven E. Pegalis

N

ew York state lawmakers are
confronted with critical decisions
in the legislative session that
relate to patient safety, stability
of liability insurance rates, and a proposal
urging a radical change for brain injured
newborns because they have the most
serious injuries. The American College of
Obstetricians and Gynecologists (ACOG)
is the national professional organization
for obstetricians. ACOG’s proposed bill
submitted to our Legislature seeks legal
immunity (no fault).1
Noting since the 1980s that the greatest
medical liability risk to their members involve
claims of avoidable brain damage occurring
during the labor and delivery birth process,
ACOG has maintained that large payments in
cases claiming oxygen deprivation at birth as a
cause of neurologic impairment are meritless.
ACOG’s premise is that oxygen deprivation
(a potentially avoidable event) rarely causes
disabling brain damage and thus payment on
meritless cases proves that the civil justice
system does not work for their members who,
therefore, should have liability immunity
through a no-fault system.2
ACOG is pressing for a no-fault system,
while medical liability insurers are seeking
Robert L. Conason is the senior partner of Gair, Gair,
Conason, Steigman & Mackauf. Steven E. Pegalis
is the senior partner of Pegalis & Erickson. They
are members of the New York State Trial Lawyers
Association and support the group’s positions with
regard to medical liability issues.

liability insurance stabilization. The New York
State Trial Lawyers Association (NYSTLA) is
urging a patient safety center. We believe that
ACOG’s position has been harmful to patients
and the medical profession, and this article
addresses its positions over the years.
Immunity, which ACOG pursues, runs
counter to the principles that underlie the
civil liability tort system. The legal obligation
imposed by “fault” on the part of the tortfeasor

Can the method used by the American Society of Anesthesiologists to
dramatically improve patient safety
and lower insurance premiums work
for obstetricians?
to fully pay a patient is premised on the moral
concept that the tortfeasor should bear the
full financial responsibility for an avoidable
bad outcome and importantly, the obligation
to pay acts as a warning that the law demands
the exercise of due care (accountability).3
That accountability has created financial
and other incentives that have promoted
patient safety.
The American Society of Anesthesiologists
(ASA), the national professional society
for anesthesiologists, is an example of one
organization that recognized this concept.
In the 1980s, the ASA used information
learned from liability cases to adopt mandatory
safety standards. As a result, they made the
administration of anesthesia safer. For example,

they dramatically cut their anesthetic related
mortality rates from about one for every 5,000
to 10,000 procedures to one per every 200,000
procedures4 and also, their liability insurance
premiums dropped dramatically.5 Anesthesia
is an intrinsically hazardous undertaking yet
the specialty has been cited as a model for
reducing patient errors.6
A comparison between what the ASA
has done over the past 30 years (e.g., with
anesthetic related avoidable deaths) with
what ACOG has done in the same time
frame is useful.
In 1987, ACOG published in its peer
review journal an article that gives insight
into a mind set preoccupied with defending
liability claims related to labor and child
birth. According to the author since “…
most litigation is based upon events during
the delivery process…” they recommended
obtaining a sample of fetal blood only when
the baby was depressed so they could use
that information to help defend a liability
case. On the other hand, if the baby was not
depressed they recommend against obtaining
a sample of blood because such might be
“uncomfortably incriminating.”7
With this insight, we can understand the
motive behind ACOG’s creation and adoption
of certain criteria intended to define an event
during the delivery process that might have
caused disabling brain damage (and thus might
potentially create liability). A list of criteria
was initially created in 1992 by an ACOG
committee chaired by Gary D.V. Hankins,
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M.D. and in 2003, an ACOG committee again dramatically improve patient safety and lower standards will be adopted, and obstetrical care
chaired by Dr. Hankins issued new criteria insurance premiums work for obstetricians?
will become safer.
modifying the former list.8 One of the doctors
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